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Supreme Court of Appeals of Virginia 
AT RICHMOND 
-C. W. SAUNDERS ( sometimes called 
Clarence Saunders) Plaintiff-in-Error 
vs. 
COMMONWEALTH OF 
VIRGINIA . . . . . . . . . . . . . . . . . . . . . . . Defendant-in-Error 
PETITION FOR A WRIT OF ERROR AND 
SUPERSEDEAS 
To the Honorable Justices of the Supreme Court of Appeals 
of Virginia: 
Your petitioner, C. W. Saunders, ( sometimes called Clar-
ence Saunders), respectfully represents that he is aggrieved 
by a judgment rendered against him by the Circuit Court 
of Amherst County,. Virginia, on to-wit, the 11th day of 
December, 1940, whereby he was found guilty of the charge 
of unlawful possession of illegal, untaxed whiskey, for which 
he was sentenced to confinement in jail for a period of six 
months and fined $100.00. And for the errors hereinafter 
assigned, petitioner prays that a writ of error and 
2* supersedeas to the said judgment may be *awarded 
and that the same may be reviewed and reversed. A 
transcript of the Record is herewith presented. 
FACTS 
It will appear from a transcript of the Record that on 
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the 17th day of August, 1940, two officers connected with 
the Virginia Alcoholic Beverage Control Board, together 
with the Deputy Sheriff of Amherst County, went to the 
house occupied by C. W. Saunders and his wife, armed with 
a search warrant, for the purpose of searching the house 
and premises for alcoholic beverages. Upon arriving they 
found the wife of the accused in the house and in the same 
house found some empty pint bottles and some drinking 
glasses, but no alcoholic beverages. ( Record page 10). 
The accused, with a young man, was found in an outhouse 
near the dwelling, engaged in picking over some potatoes. 
In this outhouse nothing was found, but in an old barn 
or tobacco house also near the dwelling was found a quant-
ity of empty bottles, jars and one ten gallon keg, that 
appeared to have been freshly painted, and a siphon hose 
which smelled strongly of whiskey. (Record pp. 10 and 11). 
The officers further testified that they followed a path 
from the dwelling, past the pig pen, across a small branch 
,md then across a fence, where they found six pints of illegal 
whiskey in some honeysuckle bushes. The accused was 
charged with the possession of this six pints of whiskey. 
The officers testified that the path they followed 
3* went *no farther than the honeysuckle bushes. These 
officers did not know who owned the property on 
which the liquor was found. (Record page 11). 
In addition to the six pints of whiskey, the officers testified 
that they found two kegs that had been buried, one of which 
had about a pint of illegal whiskey in it. The distance from 
the house to where the whiskey was found was estimated 
by the officers at from 130 to 300 yards. (Record page 
12). 
The accused denied having any interest in the whiskey and 
testified that he knew nothing about the whiskey that was 
found. That he did not in fact know where the whiskey was 
found but from his house to the honeysuckle bushes where 
the whiskey was alleged to have been found was about 300 
yards. (Record page 15). 
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In addition to the evidence of the accused himself, several 
witnesses testified that the path from the dwelling house, 
going by the branch, the honeysuckle and over' the fence, 
continued to the home of Bessie · Winfree, and in another 
direction to a colored settlement, and that this path was 
used by people going across the hill to another settlement 
and was also used by people going to the Bessie Winfree 
property. ( Record pp. 13-14) . 
There was also introduced on behalf of the accused the 
person who rented the property to Saunders, who testified 
that he had left in the old barn at the time the property 
was rented to the accused, a lot of old junk, including bottles, 
jars and other things. ( Record page 14). 
4* *ASSIGNMENT OF ERROR 
' 
The defendant assigns as error the action of the Court 
in overruling the motion to set aside the verdict of the Jury 
as being contrary to the law and the evidence. 
ARGUMENT 
There is only one question presented in this case, th~t 
being whether or not there was sufficent evidence to warrant 
the verdict of the Jury finding the accused guilty of the 
unlawful possession of illegal, untaxed whiskey. 
The case of course is controlled by the provisions of the 
Alcoholic Beverage Control Act, passed at the 1934 session 
of the General Assembly, as subsequently amended, and the 
decisions of the Court under the provisions of that Act. 
The statutes under which the accused was tried in Section 
4675 ( 50) of the 1936 Code of Virginia, as ammended by 
· the Acts of 1938, the amendment being found in the 1940 
Supplement to the Code of Virginia. The statutes fixes 
a penalty upon any person who shall have or possess alcoholic 
beverages which have been illegally acquired. The burden 
rests upon the Commonwealth to prove beyond a reasonable 
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doubt two essential facts : first, that the accused was in the 
possession of alcoholic beverages; and,. second, that the al-
coholic beverages were illegally acquired by him. 
· We submit that the evidence in this case fails to establish 
that the accused possessed any alcoholic beverages. Having 
.. * ~ 
failed to establish that he was in possession of al-
coholic beverages *it necessarily follows, of course, 
that he could not have illegally acquired any alcoholic 
beverages. · 
As has been pointed out by this Court, the old Prohibition 
Law of Virginia ~as repealed by the passage of the Alcoholic 
Beverage Control Act, and it follows that the decisions of this 
Court based upon the provisions of the old prohibition 
law are in most cases of little if any value in deciding cases 
arising under the· Alcoholic Beverage Control Act. · 
The evidence in the case at bar fails to show that the 
-.Alcoholic Beverages were found on the premises of the 
accused. But even if· the same were. found on the premises 
of the accused, no presumption would arise therefrom but 
the burden would be on the Commonwealth to show that 
the alcoholic beverages were possessed by the accused. This 
was pointed out in the case of Sutherland vs. Conunonwealth 
uf ·Va., 171, Va; 485, 198 S. E. 452, where this Court said, 
(page 455 of the S. E. Reporter): 
"The prima facie presumption of guilt as to unlawful 
possession under the named· circumstances, was wiped out 
fo the enactment of the A. B. C. Act." 
And, after quoting the provisions of Sec. 467 5 ( 50) of 
the Code, the Court further said, on page 455 of the South 
Eastern· ·Reporter: 
'~This section first makes it unlawful to possess spirits, 
which have been illegally acquired, on any premises, shall 
create prima facie evidence that they are in the possession 
cf any specified person or persons. It next provide~ that 
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spirits in the possession of any person, without a legal stamp 
or seal thereon, shall be deemed prima facie evidence 
6* of the illegal acquisition thereof. The *fact of posses-
sion is a fact to be proved. It is not presumed. To 
establish a prima facie presumption of illegal acquisition, two 
facts must be proved, both the fact of possession and the 
further fact that the spirits have no legal stamps or seals 
thereon. This presumption is applicable when illegal spirits 
are found on the person, or the fact of possession is admitted 
or proved." (Italics·added.) 
In the case at bar no presumption against the accused 
existed and no illegal spirits were found o'n the person, nor 
was the fact of possession adm,itted or proved. 
The only evidence the Commonwealth has is that illegal, 
untaxed liquor was found within from 150 to 300 yards of 
the dwelling house of the accused, and that a path led to or 
near the place where the liquor was found. 
No presumption arises in this case from the facts shown 
and certainly the evidence failed to prove the possession 
by the accused. The evidence introduced on behalf of the 
Commonwealth is insu:ff icient to overcome the . presumption 
of innocence, wµich presumption entitles the accused to. a 
verdict of not guilty, unless and until his guilt, in this case 
the possession by him, is established beyond all reasonable 
doubt. This was clearly set forth in the case of Sutherland 
vs. Commonwealth, supra, where this Court said on page 
456 of the South Eastern Reporter : · 
"It is elementary in this State, except as modified by 
Statutes, that the accused, in a criminal case, is presumed 
to be innocent until his guilt has been proven beyond 
a reasonable doubt. The burden of proof of guilt is upon 
the Commonwealth. The burden continues throughout the 
trial and never shifts. The presumption of innocence is so 
strong that not only is the accused entitled to the benefit . of 
it, but if the case be a doubtful one, the presumption 
is sufficient to turn the scale in his favor. It has been 
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i* repeatedly *held that it is not sufficient that the evi-
dence creates a suspicion or probability of guilt; 
hut it must go further and exclude every reasonable hy-
pothesis except that of guilt. Nor, where a fact is equally 
susceptible of two interpretations, one of which is consis-
tent with the interpretation of the accused, may the jury 
arbitrarily adopt that interpretation which incriminates him. 
'fhe failure of the Commonwealth to point out, or the de-
fendant to name the guilty party, is not allowed to prejudice 
the presumption of innocence in favor of the defendant." 
( Citing cases.) 
"The presence of liquor upon the premises of the owner or 
occupant is not sufficient, in the absence of statute, to over-
come the presumption of innocence. I ts presence does not 
measure up to a standard of presumptive evidence of guilt. 
It is merely evidence or a circumstance tending to show 
guilt, and it is to be considered by the jury and given such 
weight as they may deem proper in connection with other 
1,retinent and material facts and circumstances on the case. 
It may bear a natural relation to the fact that the owner 
or occupant of the land had knowledge of its existence; but 
it is only an evidential fact and not a prima facie presumption. 
The possession contemplated by the statute as a crime is a 
guilty possession. He must have a connection with the owner-
ship." · 
The Court should bear in mind in this case that at the 
time of the search by the officers, the wife of the accused 
was in the kitchen were the freshly washed pint bottles were 
found. ( Record p. 11.) That with the accused was a 
young man named Charlie Johnson, who was at the time en-
gaged in the same work that Saunders was engaged in. 
(Record p. 14.) And that the witness Hannah Powell 
testified that he lived not far from where the Saunders live; 
that he plowed land for the accused; that in going to 
P.* and from the field he plowed, he used the *path near 
which the officers claim the illegal liquor was found. 
(Record p. 13.) 
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Under such evidence it cannot be said that the Common-
wealth has established beyond a reasonable doubt that the 
liquor was in the possession of the accused. If, as said by 
the Court in the Sutherland case, supra, the presence of 
liquor upon the premises of the owner or occupant is not 
sufficient to overcome the presumption of innocence, in this 
case it cannot be said that the evidence was on the premises 
occupied by the accused, is sufficient to overcome the pre-
5umption o·f innocence. The evidence shows that persons 
other than the accused had the same opportunity to deposit 
the liquor in the honeysuckle as did the accused. 
We believe this case is controlled by the case of Suther-
land vs. C onimonwealth, supra, and that the statements of 
this Court in the case of Dotson vs. Commonwealth, 171 Va. 
514, 199 S. E. 471, are particularly applicable. There this 
Court, speaking through Justice Browning, said on page 473 
of the S. E. Reporter : 
"Th~re is no stronger presumption afforded than that the 
accused is presumed to be innocent, which cannot be over-
thrown except by proof of his guilt beyond a reasonable 
doubt." 
Certainly not~ing can be inferred, nor can anything be 
presumed, from the evidence of the Commonwealth in the 
case at bar that is stronger than the presumption of in-
nocence or that can overcome this presumption of innocence. 
The Court in the Dotson case, supra, quoting from WilsQn 
vs. Coninionwealth) 160, Va. 913, said this, at page 473, o~ 
the South Eastern Reporter : 
9* *"From the facts shown, no reasonable inference 
of guilt can be deduced which will be equivalent to 
proof of guilt beyond a reasonable doubt which is always 
necessary. Where inferences are relied upon to establish 
guilt, they must point so clearly that any other conclusion 
would be inconsistent therewith: This is true no matter 
how_ suspicious circumstances may be." 
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In the case at bar the· circumstances may be suspicious. 
· These suspicious circumstances may point to the guilt of the 
accused, but where, as here, others had an equal opportunity 
to place the liquor .in the honeysuckle, the proof is not suf-
ficient to justify a conviction. The Record shows that the 
path discovered by the officers, close to which. the liquor was 
found, was used by a number of people. One witness had 
used it going to and from his work, and in addition, to the 
.;,if e · of the accused, occupying the premises with her hus-
band, there was at the time of the raid a young ·man on the 
premises, engaged in doing the identical thing that the 
accused was engaged in doing. 
Your petitioner prays that a writ of error and supersedeas 
to the judgment complained of may be awarded and that 
the said judgment be reversed and annulle9. 
A· copy of this petition was mailed to Walter H. Carter, 
Commonwealth's Attorney of Amherst County, on the 10th 
day of March, ~941. And in the event a writ of error is 
awarde1, this petition will be adopted as the opening brief 
for the plaintiff in error. 
Respectfully submitted. 
J. T. COLEMAN, JR. 
.Lovingston, Va. 
Attorney for petitioner C. W. Saunders. 
10* *I, J. T. Coleman, Jr., an attorney practicing in 
the Supreme Court of Appeals of Virginia, do certify 
that iri my opinion it is proper that the case of C. W. Saunders 
vs. Commonwealth, be reviewed by the said Supreme Court 
of Appeals. 
J. T. COLEMAN, JR. 
Received March 11, 1941. 
M. B. WATTS, Clerk. 
April 16, 1941. Writ of error and supersedeas awarded 
by the court. ··No bond. 
M.B.W. 
C. W. Saunders v. Commonwealth of Virginia 9 
RECORD 
VIRGINIA: 
PLEAS before the Honorable Edward Meeks, Judge pf 
the Circuit Court of the County of Amherst, at the Court 
House thereof, on Wednesday, the 11th day of December, 
in the year of our Lord nineteen hundred and forty-one. 
BE IT REMEMBERED, that heretofore, to-wit: 
At a Circuit Court begun and held for the County of Am-
herst, at the Courthouse of said Court in said County, on 
Monday, the 9th day of December, in the year of our Lor~ 
one thousand nine hundred and forty, and in the 165th year 
of our Commonwealth. , 
A certain warrant of Commonwealth of Virginia vs. 
Clarence Saunders was set for trial in the Circuit Court 
of Amlierst County, the said warrant having been previously 
tried before the Trial Justice of Amherst County, Virginia, 
on September 3rd, 1940, and an appeal having been noted 
from the judgment of the said Trial Justice rendered on that 
day, which warrant is in the following words and figures, 
to~wit: 
COMMONWEALTH OF VIRGINIA 
vs . 
. CLARENCE SAUNDERS 
RETURN OF OFFICER: 
Warrant for Felony-Misd'r. 
I executed the within warrant by arresting the within . 
, named Clarence Saunders and carrying him before jail on 
the 17 day of Aug., 1940, and by summoning the 
page 2 ~witnesses therein named. 
H. S. MYERS, Sheriff 
J. P. ALPHIN, D. S. A. C. 
.,. 
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THE COMMONWEALTH OF VIRGINIA: 
To the Sheriff or any Constable of Amherst County, Greet-
ing: 
WHEREAS, V. 0. Smith has this day made coinplaint 
and information on oath before me, the undersigned J. P. 
for the county of Amherst, that Clarence Saunders, hereto-
. fore, to-wit, on the 17th day of Aug., 1940, within the 
said County of Amherst, did unlawfully have in his possession 
seven pints of illegal untaxed whiskey, this being a subsequent 
t>ffence, he having been previously convicted on, to-wit, 
July 29, 1940, against the peace and dignity of the Common-
vJealth of Virginia. 
THESE ARE, THEREFORE, in the name of the Com-
monwealth, to command you forthwith to apprehend and bring 
before the Trial Justice of the said County of Amherst, the 
said Clarence Saunders, to answer the said complaint, and to 
be further dealt with according to law. 
Given under my hand and seal this the 20 day of Aug., 
1940. 
H. G. SMITH, J. P. (SEAL) 
Justice of Amherst County 
JUDGMENT OF THE TRIAL JUSTICE 
The above named Clarence Saunders was this day brought 
before me in Amherst County, and the above war-
page 3 ~rant was tried by me in the presence of said 
. accused, and it is my judgment that he is guilty 
as charged and his punishment is fixed at a fine of $100.00 
and six months in jail. 
And thereupon the satd accused was released on bail for-
merly given (Appealed). 
Given under my hand this the 3 day of September, 1940. 
L. H. SHRADER, Trial Justice. 
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APPEAL TO CIRCUIT COURT 
On the motion of the said Ed Saunders an appeal is allowed 
him from the within judgment to the Circuit Court of Am-
herst County, and he was thereupon released on bail.. 
Given under my hand this the 3 day of September, -1940. 
L. H. SHRADER, Trial Justice. 
COMMONWEALTH'S COSTS: 
Commonwealth's Attorney's Fees ............. . $ 5.00 
Trial Justice: 
Issuing Warrant . . . . . . . . . . . . . . . . . . . . . . . . .. . 1.00 
Trial or Examination ...................... . 2.00 
Arresting Officer : 
Arrest .................................. . 1.00: 
Jail F e~s . . . . . . ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.25 
Clerk of Court: 
Entering and reporting fine ................ . 1.25 
Fine ...................................... . 100.00 
Total Costs .............................. $111.50 
page 4 ~ And at another day, to-wit: At a Circuit Court 
of the County of Amherst, continued and held 
at the Court House thereof, on Wednesday the 11th day of 
December, in the year of our Lord, nineteen hundred and 
forty. 
COMMONWEALTH OF VIRGINIA 
vs. Appeal from a judgment of the Trial Justice on 
· a warrant for unlawfully having in his posses-
sion seven pints of illegal untaxed whiskey, this 
being a subsequent offense, he having been pre-
viously convicted on, to-wit: July 29, 1940. 
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CLARENCE SAUNDERS 
The said Clarence Saunders this day again came into Court 
jmrsuant to his recognizance and was set to the bar and being 
arrainged upon said warrant, pleaded "not guilty". And 
thereupon came a jury, to-wit: James M. Douglas, Harry 
X. Bryant, 0. P. Rhodes, A. H. Roberts and G. W. Creasy, 
\vho having been selected, tried and empaneled from the 
veniremen regularly and duly summoned to this term for 
the trial of criminal cases, were duly sworn well and truly 
to try and a true deliverance to make between the Common-
wealth and the said Clarence Saunders, and a true verdict 
to render according to the law and the evidence, and having 
heard the evidence and arguments of counsel, were sent to 
their room to consider of their verdict, and after sometime 
spent therein, returned into Court and rendered the follow-
ing verdict, to-wit: "We the jury find the defendant Clar-
ence Saunders guilty of the unlawful possession of illegal 
untaxed whiskey as charged in the warrant and fix his pun-
ishment at a fine of $100.00 and confinement in jail for six 
months. (Signed) G. W. Creasy, Foreman." 
page 5 ~ Whereupon the said accused, by his attorney, 
moved· the Court to set aside the said verdict of 
the jury and grant a new trial upon the grounds that the 
said verdict is contrary to the law and the evidence. Which 
motion the Court overruled. To which action of the court, 
in overruling the said motion, the said accused, by his attor-
ney, excepted. 
Therefore, it is considered by the Court that the Com-
monwealth of Virginia recover of and against the said Clar-
ence Saunders the sum of One Hundred Dollars, the fine 
against him by the jurors in their verdict ascertained, and 
her cost by her about the prosecution in this behalf 
expended, and that · said Clarence Saunders be con-
fined and imprisoned in the jail of this County for the 
the term of six months, the period of this confinement therein 
by .the jurors in their verdict ascertained, and further un-
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· til he pay the fine and cost imposed upon him as aforesaid. 
And the said Clarence Saunders asking for time to apply 
to the Supreme Court of Appeals for a writ of error to the 
judgment of the Court in this case, the Court doth order 
that the execution of its sentence and judgment in this case 
be and the same is hereby postponed for a period of sixty 
days from this date. 
And on motion of the said Clarence Saunders he was 
let ~o bail and was duly recognized in the sum of Six Hun-
dred Dollars ($600.00), with Reuben Campbell, as surety, 
for his personal appearance here before this Court on the 
12th day of February, 1941, at 10 o'clock, A. 
page 6 rM., and at any time or times to which this pro-
ceeding may be continued or further heard, and 
before any Court, Judge or Justice thereafter having or 
holding any proceedings in connection with the charge a-
gainst the said Clarence Saunders for a misdemeanor, to 
answer for the offense with which he is charged as afore-
said, and not to depart thence without the leave of the Court, 
Judge or Justice. 
And thereupon the said Clarence Saunders was released 
until said time upon his recognizance entered into as afore-
said. 
page 7 r And ~ow on this day, . to-wit: In the Clerk's 
Off ice of the Circuit Court of the County of Am-
herst, on the 25th day of January, 1941. 
Came Clarence Saunders, by his attorney, and filed in the 
Clerk's Office of this ~ourt his Certificate of Exceptions, 
duly signed by the Judge of said Court, and containing the 
evidence as agreed upon by the attorney for the said C. W. 
Saunders and the Attorney for the Commonv.ealth. 
Which Certificate -of Exceptions is in the following words 
and figures, to-wit : 
page 8 r To Walter H. Carter, Commonwealth's Attor-
ney of AmJierst County, Virginia: 
14 Supreme Court of Appeals of Virginia 
You are hereby notified that I will present unto the Honor-
able Edward Meeks, Judge of the Circuit Court of Amherst 
County, Virginia, on Wednesday, January 22nd, 1941, at 
10 o'clock A. M., the certificate of ex:ceptions in the case of 
Commonwealth of Virginia vs. C. W. Saunders, in which 
judgment of conviction was entered in the Circuit Court of 
Amherst County, Va. on December 11th, 1940. 
Respectfully, 
Legal and timely service 
of this notice is accepted. 
Vv. H. CARTER 
Comths. Atty. 
C. W. SAUNDERS 
By T. J. COLEMAN, JR. 
His Counsel. 
page 9 r To Walter H. Carter, Commonwealth's Attor-
ney for Aniherst Count3,, Virginia: 
You are hereby notified that I will apply to the Clerk of 
the Circuit Court of Amherst County, Virginia, on Monday 
January 27th, 1941, for a transcript of the record in the case 
of Commonwealth of Virginia v. C. W .. Saunders, for the 
purpose of presenting the same to the Supreme Court of 
Appeals of Virginia, along with a petition for a writ of 
error from the judgment of conviction entered in said case 
on December 11th, 1940. 
Respectfully, 
Legal and timely service 
accepted this 27 day of 
January, 1941. 
W. H. CARTER, 
Comth's. Atty. 
C. W. SAUNDERS 
By J. T. COLEMAN, JR. 
His Counsel. 
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page 10 t Virginia, 
In the Circuit Court of Amherst County. 
COMMONWEALTH 0F VIRGINIA 
vs. ( Certificate of Exceptions) 
C. W. SAUNDERS 
The Court hereby certifies that at the trial of this case 
in the Circuit Court of Amherst County, Virginia, on the 
11th day of December, 1940, the following was the evidence 
and all of the evidence introduced on behalf of the Common-
wealth and the accused defendant, respectively : 
V. 0. Smith, being first duly sworn, testified as follows: 
"I am an inspector for the Virginia Alcoholic Beverage 
Control Board, and in the discharge of my duties as such 
inspector I went, with R. N. Eubank, Jr., another inspector 
for the Alcoholic Beverage Control Board, and J. P. Olphin, 
Deputy Sheriff of Amherst County, with a search warrant 
to the home of C. W. Saunders, on the 17th day of August~ 
1940. Upon arriving there I found Mrs. C. W. Saunders 
in the dwelling house, which we searched, and found no 
alcoholic beverages, but did find some empty pint bottles 
·which had just been washed, and some drinking glasses on 
the table. From there. we went to an outhouse-an old barn 
or tobacco house--in which we found a quantity of empty 
bottles, jars and one ten gallon keg that appeared to have 
been just freshly painted and we found a siphon hose which 
smelled strongly of whiskey. 
Mr. Saunders, the defendant, and a young man 
page 11 ~were found in another outhouse near the dwelling 
house, engaged in picking over some potatoes. 
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R. N. Eubank 
I then followed a path that lead from the dwelling house 
out past the pig pen and continued on across a small branch 
and then across a fence and there stopped in some honey-
suckle. I had a stick and begun to punch around in the 
hon~ysuckle bushes and found six pints of illegal whiskey. 
I had a warrant issued for C. W. Saunders and brought 
him to Amherst Court House and charged him with the 
possession of this illegal whiskey. 
I did not see any other paths leading anywhere. I don't 
know who owned the property on which the liquor was 
found." 
R. N. Eubank, after being first duly sworn, testified as 
follows: 
"I am an Inspector for the Alcoholic Beverage Control 
Board, and with Mr. Smith and Mr. Olphin I went to the 
home of Mr. C. W. Saunders on the 17th day of August,· 
1940, when we made a search of the premises of C. W. 
Saunders. 
We found in the old outhouse a number of empty bottles, 
jars and a 10 gallon keg that had just been freshly painted, 
and a siphon hose that smelled of whiskey. 
Mrs. Saunders was in the house when we searched there. 
We found some freshly washed pint bottles and some drink-
ing glasses.· Mr. Saunders, the accused, was in an out-
house with a young man, picking over some potatoes. 
The path leading from the dwelling house to the honey-
suckle a short distance from where the whiskey 
page 12 rwas found, did not go any further. 
And little paths spread out in the honeysuckle 
like the fingers on your hand to where the bottles of whiskey 
were· found at the end of these little paths. We found two 
kegs near where the bottles of whiskey were found that had 
been buried, one keg had about a pint of illegal whiskey in 
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it. I estimated the distance from the house to where the 
whiskey was found at 130 to 150 yards, and there were 
t ,,,o siphons near the whiskey kegs. 
I do not know who owns the property on which this six 
pints of whiskey was found. The whiskey was located by 
Mr. Smith." 
J. P. Olphin, being first duly sworn,. testified as follows: 
"I am a Deputy Sheriff of Amherst County, and I went 
with Mr. Smith and Mr. Eubank to the premises of C. W. 
Saunders on the 17th day of October, 1940. 
The path that has been described lead from the dwelling 
house to the honeysuckles and no further. It was a very 
short distance from the end of the path to where the whiskey 
was located by Mr. Smith in the honeysuckel bushes. I 
would say that the distance from the dwelling house to where 
the whiskey was found was approximately 300 yards. I do 
no know on whose property this whiskey was found. 
I did not see any other path than the one from the dwelling 
house to the honeysuckle where the whiskey was found. 
Mr. Saunders was picking over some potatoes with a young 
man in a small outhouse. Mrs. Saunders was in the kitchen 
of the dwelling house and there we found some 
page 13 ~empty pint bottles and some drinking glasses that 
had just been washed." 
Which was all of the evidence introduced on behalf of 
the Commonwealth. 
The Accused introduced the following evidence: 
Jim Campbell, being first duly sworn, testified as follows·: 
That he knew this property on which C. W. Saunders lived 
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a number of years ago and that then there was a path leading 
through this property by the dwelling house and across 
the branch by some honeysuckle and continued on across 
the hill, and another path branched off and went in another 
direction down towards a spring. "It has been a number of 
years since I have seen this path." 
Hannah Powell, testified that he lives not far. from where 
Mr. Saunders lives; that he has plowed land for Mr. Saunders 
and some of the land he plowed for corn was land rented 
by Mr. Saunders from Bessie Winfree.. That in going to 
this field he took a path from the dwelling house a'.cros_s the 
branch by some honeysuckle and on up the hill to where 
Mr. Saunders had his corn field. The path continues on from 
these honeysuckles and "I know it is there because I have 
used it several times myself." 
Bessie Winfree, testified that she rents some land to C. 
\V. Saunders. That she lives over beyond the branch from 
Mr. Saunders and that she knows that the path leads from 
this branch near the honeysuckle across the hill in one direc-
tion and down by her house in another direction. 
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and he planted it in corn." 
Rash Tinsley, testified that he owns a part of the land 
on which Mr. Saunders now lives. That this house and 
land was rented to Mr. Saunders by the heirs. That "I got 
the house ready for Mr. Saunders to move in. The old 
barn at that time contained a lot of junk, including bottles, 
jars, and other things. I left all of this old stuff in the 
barn and it was there when Mr. Saunders moved in. I know 
that the path goes beyond the honeysuckle across the hill 
and th.at people use this path going over the hill to a settle-
ment on the other side." 
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Charlie Johnson, testified that he was with Mr. Saunders 
the day the officers made the search. He and Mr. Saunders 
were picking over some potatoes. That he knows about 
the path going across the hill beyond the honeysuckle. He 
has seen it a number of times and it is used by people going 
across the hill to a settlement in that direction. 
Mrs. C. W. Saunders, testified as follows: 
"I am the wife of C. W. Saunders, and we live together 
on the property rented from Rash Tinsley. I was at home the 
day the officers came and made the search in October. I was 
then in the kitchen. The officers came in and searched the 
house and found nothing except some drinking glasses and a 
bottle of cleaning fluid, which one of the officers smelled and 
asked me what it was. I told him it was cleaning fluid. 
They left the house and when the came back they had six 
pints of whiskey. Where they found it I do not 
page 15 rknow. I know that I had nothing to do with it 
and did not know it was in existence.· 
The paths which the officers have mentioned here leads 
from the dwelling house on by the pig pen and across a 
branch and over on across on another piece of property and 
goes on across the hill one way and down another way 
to Bessie Winfree's spring. This path is used by people 
without any objection from us." 
C. W. Saunders, testified as follows: 
"I am the accused and have been convicted of violating the 
A. B. C. Act before. 
I have not been well for some time; the doctor says I have 
very serious heart trouble. I do not know anything about 
the whiskey that the officers found on the day they searched 
the premises on which I live. I do not know. where the 
whiskey was found, but the officers told me it was found 
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in some honeysuckle out by the branch, which would be 
about 300 yards from my house. 
The path leads out in that direction and is used by people 
going to a colored settlement across the hill from us, and 
the p~th also branches off and goes down by Bessie Winfree' s 
spring. This is a well defined path. When the officers came 
I was in a little outhouse with Charley Johnson picking over 
some potatoes. 
The keg that was found in the old barn belonged to my 
wife. She had painted it and expected to use it for some 
purpose-I don't know what. 
And after the introduction of this evidence the Court gave 
the following instructions : · 
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The Court instructs the Jury that there can be 
no conviction in this case unless and until the Commonwealth 
proves by positive or competent circumstantial evidence, be-
yond all reasonable doubt. that the accused had actual posses-
sion of the illegal liquor mentioned and described in the war-
rant, or some interest in the possession thereof. 
-2-
The Court instructs the Jury that the accused is presumed 
to be innocent and this presumption of innocence follows the 
accused throughout the entire case and applies at every stage 
thereof, and this presumption of innocence is sufficient to 
acquit the accused unless and until the Commonwealth has 
established the · guilt of the accused beyond all reasonable 
doubt. 
And in this connection the Court further instructs the 
Jury that the burden of pro_ving the guilt of the accused is 
upon the Commonwealth and such burden continues through:-
out the trial and never shifts, and that there is never any 
burden on the accused to prove anything. 
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The Court instructs the Jury that even though they do 
believe from the evidence that the liquor mentioned and 
d~scribed in the warrant in this case was found on the prem-
ises occupied by the accused or in close proximity thereto, 
that such of itself alone creates no presumption that the 
same was in the possession of the accused, but the Common;.. 
wealth must prove beyond all reasonable doubt the possession 
of the liquor by the accused before there can be a conviction 
or that he had some interest in the possession thereof. 
-4-
The Court instructs the jury that they cannot consider 
.evidence of a prior conviction of the accused as evidence of 
· his guilt in this case, but only for the purpose of fixing pun-
ishment if they believe from the evidence in this case he is 
guilty beyond a reasonable doubt. 
-A-
The Court instructs the jury that if you believe from 
the evidence in this case beyond a reasonable doubt that 
the defendant had the possession, either actual or construc-
tive, of illegal, un-taxed ardent spirits as charged in the 
warrant, or had any interest in the possession thereof, then 
you shall find him guilty and fix his punishment by a fine 
of not less than fifty dollars, nor more than five hundred 
dollars, or by confinement in jail not less than thirty days 
nor more than twelve months, either or both, in the discretion 
of the jury. 
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The Court instructs the jury, as a matter of 
law, that in considering the case the jury are not to go 
beyond the evidence to hunt up doubt, nor must they en-
tertain such doubts as are merely trivial or conjectural. A 
doubt to justify an· acquittal must be a reasonable doubt, 
and it mttst arise from a candid and imp~rtial investigation 
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of all the evidence in the case, and unless it is such, that, 
were the same kind of doubt interposed in the graver trans-
actions of life, it would cause a reasonable and prudent man 
to hestitate and pause, it is insufficient to authorize a ver-
dict of not guilty. If, after considering all the evidence, 
you can say that you have an abiding conviction of the truth 
of the charge, then you are satised beyond a reasonable doubt. 
After the introduction of the above mentioned evidence 
and the giv~ng of the above mentioned instructiq.ns, and after 
argument of counsel, the Jµry returned the following verdict: 
"We the Jury find the defendant, · Clarence Saunders, 
guilty of the unlawful possession of illegal untaxed whiskey, 
as charged in the warrant and fix his punishment at a fine 
of $100.00 and confinement in jail for six months. 
G. W. CREASY, Foreman.'' 
And thereupon the accused, by counsel, moved to set 
aside the verdict of the Jury as being contrary to the law 
and the evidence, which motion the Court overruled; to which 
action of the Court in overruling the said motion the defend-
ant excepted. 
I, Edward Meeks, Judge of the Circuit Court of Amherst 
County, Virginia, do hereby certify that the foregoing is 
a true and correct transcript of the proceedings in the Circujt 
Court of Amherst County, Virginia, at the trial of the case 
of Commonwealth of Virginia vs. C. W. Saunders. 
page 18 ~ And I further certify that this ce~tificate of 
exceptions was presented to me after due and 
proper notice to the Attorney for the Commonwealth of 
Amherst County, Virginia, and that the same is signed 
within the time required by law. 
Given under my hand this 25th day of January, 1941. . 
() 
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EDWARD MEEKS 
Judge of the Circuit Court of Am-
herst County, State of Virginia. 
Tendered and presented 
January 22nd, 1941 
EDWARD MEEKS 
Judge of the Circuit 
I Court of Amherst County' 
State of Virginia. 
Filed in Clerk's Off ice 
Amherst Circuit Court 
Jan. 25, 1941 
WM. E. SANDIDGE, Clerk. 
page 19 ~ I, Wm. E. Sandidge, Clerk of the Circuit Coµrt 
for the County of Amherst, in the State of Vir-
ginia, do hereby certify that the foregoing is a true copy of 
the testimony and other incidents in the trial of the case of 
Commonwealth of Virginia vs. Clarence Saunders, ~led 
with me as Clerk of said Court on the 25th day of January, 
1941. 
WM. E. SANDIDGE, Clerk. 
COUNTY OF AMHERST, To-wit: 
I, Wm. E. Sandidge, Clerk of the Circuit Court of the 
County of Amherst, in the State of Virginia, do hereby cer ... 
tif y that the foregoing is a true and complete transcript of 
the record in the case of Commonwealth of Virginia vs. 
Clarence Saunders upon a warrant for unlawfully having 
in his possession seven pints of illegal untaxed whiskey, being 
a second offense. 
GIVEN under my hand this 29th day of January, 1941. 
WM. E. SANDIDGE, Clerk. 
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page 20 ~COUNTY OF AMHERST, To-wit: 
I, Wm. E. Sandidge, Clerk of the Circuit Court of the 
·County of Amherst, in the State of Virginia, do hereby cer-
tify that it appears by a paper writing filed with the record 
in the above mentioned case that notice of the application 
for the foregoing transcript of the record of said case was 
given to the attorney for the Commonwealth of Amherst 
County, as required by law. 
Giyen under my hand this 29th day of January, 1941. 
WM. E. SANDIDGE, Clerk. 
A Copy-Teste: 
M. B. WATTS, Clerk. 
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